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In The Supreme Court 
of the State of Utah 
JAYLYN EATON, a Minor, by and 
through her Guardian ad Litem, 
JAY H. EATON, 
vs. 
Plaintiff and 
Appellant, 
LEON H. Sr\ V AGE :md 
PAULA SAVAGE, his wife, 
Defendants and 
Respondents. 
Case No. 
12814 
RESPONDENTS' BRIEF 
STATElVIENT OF CASE 
Plaintiff brought this action against the defendants 
as owners of an apartment building. The plaintiff al-
leges in her complaint that the defendants were negli-
gent in installing and maintaining a pipe railing border-
ing the sidewalk of the premises. Plaintiff minor was in-
jured when she fell over the railing while acting as a 
baby sitter for a youngster approximately four years 
old. It was claimed by the plaintiff that the railing was 
highly dangerous~ constituted a nuisance and served no 
useful purpose. 
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DISPOSITION IN LOWER COURT 
After hearing argument by counsel for the parties 
as to the facts that would be produced at the time of 
trial, the lower court granted defendants' Motion for 
Summary Judgment, based upon the testimony of the 
plaintiff, depositions, pleadings and other files of 
record. 
RELIEF SOUGHT ON APPEAL 
Respondents seek affirmance of the summary 
judgment granted by the lower court. 
STATEl\'.lENT OF FACTS 
Since the appellant is appealing from an order of 
summary judgment, all facts and inferences will be set 
forth in a light most favorable to the appellant. Plain· 
tiff minor J aylyn Eaton was thirteen years old at the 
time of the accident. On the day of the accident, she 
was baby sitting for one of respondents' tenants. She 
had been in the area of the apartment house on many 
occasions prior to the date of her injury. 
Pipe railings constructed of %-inch pipe and ce· 
mented into the ground about 15 inches in height were 
installed around the walkways when the lawns were 
first planted. When the apartments were occupie~ 
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children of the tenants and others woulrl occasionally 
walk along the pipe railings while playing. On the day 
of the accident, J aylyn Eaton was baby sitt:ng a young-
ster of about four years of age. The youngster was at-
tempting to walk along the pipe railing while being 
held by J aylyn. She would allow the youngster to walk 
along the railing and would occasionally let her go to see 
if she could walk alone. At the time of the injury, the 
young child was attempting to walk along with J aylyn 
at her side when the child began to lose her balance and 
fall onto the grass from the railing. In an effort to 
grab the child as she was losing her balunce, .J aylyn 
stumbled over the railing and fell onto the lawn, in-
juring her hip. 
She testified that so~e of the railings were kind of 
wiggly but the railing in the area where the accident 
occurred was apparently firmly attached to the ground. 
Plaintiff minor stated that on othe1· occasions when 
she had been to the apartment house to visit girl friends, 
she had played on the pipe railing and had, on occasion, 
noted other children falling or losing their balance while 
playing on the railing which resulted in skinned knees 
and things of that nature. At the time of the accident in 
question, it was daylight. The accident occurred when 
she stumbled over the railing, trying to obtain a grasp 
of the youngster she was tending. She was not injured 
by falling from the bar or falling onto the pipe railing 
but by falling onto the grass. 
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POINTS URGED FOR AFFIRl\IANCE 
POINT I 
THERE WAS NO EVIDENCE OF ANY NEG-
LIGENCE OF THE DEFENDANTS PROXI-
1\IATELY CAUSING PLAINTIFF MINOR'S 
INJURY. 
POINT II 
SUl\11\IARY JUDGl\fENT SH 0 UL D BE 
G R A N T E D vVI-IEN ALL FACTS AND 
R E A S 0 N AB L E INFERENCES TO RE 
DRAWN THEREFROl\I SHO"\V, AS A MAT· 
TER OF LAvV, THAT THE PLAINTIFF IS 
NOT ENTITLED TO RECOVER FROl\1 THE 
DEFENDANTS. 
ARGUl\lENT 
POINT I 
THERE WAS NO EVIDENCE OF ANY NEG· 
LIGENCE OF THE DEFENDANTS PROXI· 
lVIATELY CAUSING PLAINTIFF MINOR'S 
INJURY. 
The bulk of appellant's brief is devoted to a review 
of cases involving dangerous conditions creating un· 
reasonable risks of death or serious injury to children 
but having no factual bearing on the instant case. 
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In the case of Edler vs. Sepulveda Parl~ Apart-
ments, 297 P.2<l 508, which is cite<l by appellant as 
authority in support of his position, it should be noted 
that holes were excavated around sprinkler heads to pro-
tect the heads from the encroachment of the grass to 
permit a better coverage of the sprinkler heads. All of 
the holes ha<l then been filled to the surface with sand 
except the one in question. The small child involved 
was but three years of age. "\Vhile playing on the lawn. 
the child stepped into the hole around the sprinkler 
head and fell, breaking his leg. 
It is obvious that to a young child of three years, 
such a hole in the grass where the children were playing 
constituted a hazard to the small feet of such a three 
year old youngster if he were to step into the hole while 
running across the grass. The child's foot caught in the 
hole, which should have been filled with sand, but ap-
parently was overlooked. 
In appellant's following case of Gardner vs. Stone-
storm Corp., 302 P.2d 674, a temporary plank ramp was 
constructed to permit materials to be moved overhead 
from one building to another. The children of the apart-
ment house were playing on the ramp way when the 
planks, which were not permanently attached but lay-
ing loose, moved as one of the children was running 
down the ramp, causing his leg to become caught in be-
tween the planks, resulting in a fall and injury. The 
child in the Gardner case was nine years old at the time. 
The trial court stated that the negligence and contribu-
tory negligence of the parties were issues to be resolved 
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by the jury. In the instant case, we do not have a fall 
and injmy resulting from a defective walk way or a 
condition used as intended but maintained in a negligent 
manner. The 13-year old girl stumbled over a railing 
she knew was there, which was open and obvious, fall-
ing to the lawn some 15 inches below, injuring herself. 
(Defendants' Exhibit A and plaintiff's Exhibit Il.) 
Appellant's analogy seems to he totally lacking. In 
Restatement of Law of Torts, 2nd Ed., Vol. 2, Sec. 
339 set forth in appellant's brief, appellant cites sub-
paragraph ( d) as a condition invoking the duty of a 
possessor of land but fails to recognize the general head· 
ing of the section which states "Artificial Conditions 
Highly Dangerous to Trespassing Children." A pipe 
fence 15 inches off the ground in plain view and known 
to the 13 year old child involved certainly could not be 
characterized as a highly dangerous condition under 
any stretch of the imagination. 
In the case of O'Driscoll vs. JI ctropolitan Life In· 
surancc Company, 33 N.Y.S. 2d 557, the factual com· 
parison with the instant case is not even remote. No 
reasonable person could seriously dispute the hazard of 
installing sharp spikes on the top of a fence, with 
knowledge that children were accustomed to walking 
along the top of the fence. It would appear obvious 
that if a child fell, he could easily impale himself on one 
of the spikes. The installation of the sharp spikes coul1l 
only result in a ultra-hazardous condition. In the present 
case, unlike the 0' Driscoll case, there were no spikes, 
--
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pickets or barbed wire or anything of this nature to 
injure a child if he should fall while walking 15 inches 
above the grass along the pipe railing. 
l\lany children expose themselves to greater falls 
by riding a two-wheel bicycle. In fact, a tricycle used by 
almost every small child has a seat 1.5 inches from the 
ground. \Vho would suspect that a chikl would be severe-
ly injured from walking along a pipe railing only 15 
inches off the ground? To characterize such a condition 
as being hazardous to playing children and highly 
dangerous simply is to ignore the realities of life. 
Appellant cites other cases involving very young 
children in other types of situations which are not in any 
way analogous to the instant case. 
It is respectfully submitted by respondents that 
although the injuries receivefl by J aylyn Eaton were 
quite unfortunate, they certainly did not come about 
through any negligence of respondents. There were no 
independent witnesses to the accident. The facts sur-
rounding the child's fall were related by the child in 
her deposition. She and she alone knew how she fell and 
why. She was 13 years old at the time of her injury. 
The testimony of J aylyn Eaton in her deposition 
concerning her knowledge of the pipe fence and how 
the accident happened went as follows: 
"Q. Had these railings around the grass been 
there all the time that you remember? 
"A. Yes. 
8 
"Q. Both before and after the accident? 
"A. Yes. 
"Q. Had you ever played on these rails by 
walking on them or anything? 
"A. Yes. 
"Q. On this particular day, how long had you 
been at the premises there, at the apart-
ments, before you fell? 
"A. About ten minutes. 
"Q. 'Vhat had you been doing? 
"A. I had been walking Tiffney on the bars. 
"Q. Is that the name of a child? 
"A. Yes. 
"Q. Is that :Mrs. Howe's daughter? 
"A. Yes. 
"Q. How old is she? 
"A. She was at the time about four. 
"Q. Tell us how you were doing this? 
"A. She was walking on the bars and I was 
holding on her hand and she would let 
go and walk, and then she would take 
hold of my hand again. And she went to 
fall away from me and I went to grab 
her and I just fell over the bars. 
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"Q. On which side of the bars were you, on 
the sidewalk side? 
"A. I was on the sidewalk side and I fell 
over to the grass side." 
(Deposition of J aylyn Eaton, Pages 8 through 
10.) 
J aylyn was then asked specifically about how the 
fall occurred and she testified as follows: 
"Q. Did she say anything while she was walk-
ing, that she was having any trouble 
staying on it or anything like that? 
"A. No. As she started to fall she just 
grabbed my hand. 
"Q. It was your purpose to just be there and 
help her walk along the bar? 
"A. Yes. 
"Q. \Vhat caused her to slip off the bar, was 
it just her balance? 
"A. I think it was just her balance. 
"Q. Tell us how you happened to be injured 
in trying to reach her, just describe the 
fall? 
"A. She started to fall that way (indicating), 
and I went to grab her and she was so 
far down I fell with her. 
"Q. Did you get hold of her before she fell? 
IO 
"A. Yes. 
"Q. So you both fell together? 
"A. Yes. 
"Q. Did you fall over the bar itself? 
"A. Yes. 
"Q. 'Vhen you fell over the railing your 
right side was toward the railing? 
"A. Yes. 
"Q. Did your leg just go up in the air as you 
fell across it? 
"A. I don't remember. 
"Q. The bar didn't come down in any way, 
did it? 
"A. No. 
"Q. It was still there after the accident? 
"A. Yes. 
"Q. In the same position? 
"A. Yes." 
(Deposition of J aylyn Eaton, Pages 12 
through 14.) 
The mere fact that misfortune occurs does not 
necessarily mean that someone else must respond in 
damages. (Pollick vs. J.C. Penney Company, 24 Ut.2d 
405, 473 p .2d 394.) 
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The trial court correctly ruled that there was no 
evidence upon which reasonable minds could conclude 
that the accident occurred as a result of the negligence 
of the respondents. 
POINT II 
SUl\11\iARY JUDG.l\IENT S H 0 U L D BE 
G R A N T E D WHEN ALL FACTS AND 
R E A S 0 N AB L E INFERENCES TO BE 
DRA 'V"N THEREFRO_l\I SI-IOW, AS A l\fAT-
TER OF LA\V, THAT THE PLAINTIFF IS 
NOT ENTITLED TO RECOVER FRUM THE 
DEFENDANTS. 
This Court has said on many occasions that al-
though all litigants are entitled to their day in court 
and to ha\'e a jury determine issues of fact, where 
reasonable minds viewing the facts fairly and accurately 
could only conclude that the defendant was not negli-
gent, summary judgment should then be granted. In 
the case of Preston vs. Lamb, 20 Ut. 2d 261, 436 P.2d 
1021, this Court stated 
"However, when there is no showing of negli-
gence on the part of a defendant, summary 
judgment is a proper method of eliminating 
cases which have no merit." 
In reviewing the evidence that could be presented 
by the plaintiff, and as is reflected in plaintiff minor's 
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deposition, and construing said facts in a light most 
favorable to her, the trial court correctly concluded that 
there simply was no evidence of def en<lants' negligence, 
proximately causing or contributing to the injuries of 
J aylyn Eaton. Summary judgment was properlv 
granted. 
CONCLUSION 
The evidence presented by plaintiff through depo· 
sitions and from any and all other somces demonstrated 
a complete lack of negligent conduct by defendants. 
The pipe railing did not move ot give way, causing her 
to fall; she was not impaled on any picket or spike at· 
tachcd to the railing nor did she fall a considerable 
distance, causing injury to herself. The ~imple fact is 
that she stumbled over a 15-inch high railing which she 
knew was present while playing with a younger child 
and fell on the lawn, causing an unfortunate injury. The 
only negligence shown in the facts, if any, was that of 
Jaylyn. 
Respectfully submitted, 
F. ROBERT BAYLE and 
WALLACE R. LAUCHNOR, 
Attorneys for Respondents 
-
